
DECISIO N 
THE COMPTAOLLLR OaNLRAL 
O F  T H E  U N I T E D  8TATEm 
W A S H I N G T O N .  O . C .  2 0 5 4 8  

FILE: R-219243 DATE: October 2 2 ,  1 9 8 5  

DIGEST: 

1. where a r e q u e s t  f o r  p r o p o s a l s  sets f o r t h  
p r e c i s e  d e s i g n  cha rac t e r i s t i c s  of a b rand  
name p r o d u c t  u n d e r  a b r a n d  name o r  e q u a l  
s o l i c i t a t i o n  those f e a t u r e s  are presumed to  
be mater ia l  and e s s e n t i a l  t o  t h e  n e e d s  o f  
t h e  government  and m u s t  be m e t  by a n  
o f f e ro r  . 

2 .  A brand  name o r  e q u a l  s o l i c i t a t i o n  w h i c h  
descr ibes  v a r i o u s  a s p e c t s  o f  a p a r t i c u l a r  
p r o d u c t ' s  d e s i g n  as r e q u i r e d  cha rac t e r i s t i c s  
s h o u l d  n o t  be viewed a s  e x p r e s s i n g  a pe r -  
formance  r e q u i r e m e n t  t h a t  c a n  be s a t i s f i e d  
by o t h e r  d e s i g n  a p p r o a c h e s  w h i c h  p e r f o r m  t h e  
same f u n c t i o n .  

T e r e x  C o r p o r a t i o n  h a s  p r o t e s t e d  t h e  r e j e c t i o n  o f  i t s  
l o w  p r i c e  p r o p o s a l  a s  t e c h n i c a l l y  u n a c c e p t a b l e  i n  t h e  
p rocuremen t  o f  crawler t r a c t o r s  f o r  t h e  Depar tment  o f  
Energy ( D O E )  u n d e r  r e q u e s t  f o r  p r o p o s a l s  ( R F P )  N o .  
K-348120-MS i s s u e d  by R o c k w e l l  Hanford O p e r a t i o n s ,  a 
p r ime  c o n t r a c t o r  o f  DOE. T e r e x  c o n t e n d s  t h a t  R o c k w e l l  
i m p r o p e r l y  rejected a s  t e c h n i c a l l y  u n a c c e p t a b l e  t h e  Te rex  
D800 t r a c t o r s  which  i t  o f f e r e d  i n  f a v o r  o f  t h e  h i g h e r -  
p r i c e d  o f f e r  by I n l a n d  Machinery C o .  of C a t e r p i l l a r  D8L 
t ractors .  The protester asserts t h a t  t h e  p r o d u c t s  o f f e r e d  
i n  i ts p r o p o s a l  f u l l y  s a t i s f y  or exceed  a l l  t h e  perform- 
a n c e  r e q u i r e m e n t s  se t  f o r t h  i n  t h e  b rand  name or e q u a l  
s o l i c i t a t i o n .  

The p r o t e s t  is d e n i e d  i n  p a r t  and d i s m i s s e d  i n  p a r t .  

The a g e n c y  a d v i s e s  t h a t  t h r o u g h  i t s  R i c h l a n d  
O p e r a t i o n s  o f f i c e  i t  is r e s p o n s i b l e  f o r  t h e  management of 
a n  area i n  Washington  S t a t e  commonly c a l l e d  t h e  Hanford 
S i t e ,  where  n t i c l e a r  r e l a t e d  a c t i v i t i e s  are c o n d u c t e d .  
R i c h l a n d  implements  i ts  management r e s p o n s i b i l i t y  o v e r  t h e  
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c o n d u c t  of t h e  v a r i o u s  n u c l e a r  a c t i v i t i e s  t h r o u g h  
c o n t r a c t s  w i t h  e i g h t  commercial b u s i n e s s  o r g a n i z a t i o n s .  
The  c o n t r a c t u a l  a c t i v i t i e s  of R o c k w e l l ,  o n e  of t h e  DOE 
management and o p e r a t i n g  c o n t r a c t o r s  a t  t h e  Hanford S i t e ,  
a re  i n v o l v e d  i n  t h i s  p r o t e s t .  

On F e b r u a r y  27, 1985,  R o c k w e l l  i s s u e d  RFP No. 
K-348120-MS for e i g h t  crawler t r a c t o r s ,  t h e  p rocuremen t  of 
s e v e n  of w h i c h  has  been  p r o t e s t e d  by Te rex .  Rockwell's 
s o l i c i t a t i o n ,  a l t h o u g h  headed " I n v i t a t i o n  for R i d , "  s t a ted  
on t h e  f i r s t  page :  

"THIS IS A REQUEST FOR PROPOSAL CONTEMPLAT- 
ING NEGOTIATIONS PRIOR TO AWARD. HOWEVER, 
PROPOSALS SHOULD RE SUBMITTED INITIALLY ON 
THE MOST FAVORABLE PRICE AND TECHNICAL TERMS 
WHICH CAN BE OFFERED BECAUSE OF THE POSSI- 
BILITY THAT AWARD WILL BE MADE WITHOUT DIS- 
CUSSION OF PROPOSALS RECEIVED." 

The RFP s p e c i f i c a t i o n s  p r o v i d e d  i n  p e r t i n e n t  p a r t  a s  
fo l lows:  

Minimum Requ i remen t s  . I' 
"Trac tors ,  crawler ,  fLi l ly  t racked  . . . 
h y d r a u l i c  d o z e r  blade.  C a t e r p i l l a r  D8L, or 
approved  e q u a l  t o  meet t h e  minimum r e q u i r e -  
men t s  a t tached  hereto and made a p a r t  
h e r e o f  . I 1  

T h e  a t t a c h e d  "minimum r e q u i r e m e n t s "  f o r  these t r ac to r s ,  
RFP items 1 t h r o u g h  4 ,  c o n s i s t e d  o f  o v e r  three p a g e s  o f  
s p e c i f i c  cha rac t e r i s t i c s  p r e d o m i n a t e l y  e x p r e s s e d  i n  terms 
of t h e  d e s i g n ,  r a the r  t h a n  t h e  p e r f o r m a n c e ,  of t h e  
t r a c t o r .  The RFP f u r t h e r  a d v i s e d  o f f e ro r s :  

"THE USE OF BRAND NAMES IN THIS INQUIRY IS 
INTENDED TO BE DESCRIPTIVE AND TO INDICATE 
THE QUALITY AND CHARACTERISTICS OF PRODUCTS 
THAT WILL BE SATISFACTORY. IF THE OFFEROR 
PROPOSES TO FURNISH AN EOUAL PRODUCT, THE 
BRAND NAME OF SUCH PRODUCT SHALL BE CLEARLY 
IDENTIFIED IN THE OFFER. THE DETERMINATION 
AS TO EQIJALITY OF THE PRODUCT OFFERED SHALL 
R E  THE RESPONSIBILITY OF THE BUYER, BASED ON 
INFORMATION FURNISHED BY THE OFFEROR. TO 
ENSURE THAT SUFFICIENT INFORMATION IS 
AVAILABLE FOR EVALUATION, THE OFFEROR MUST 
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FURNISH, AS A PART OF HIS OFFEH, ALL 
DESCRIPTIVE MATERIAL (SUCH AS CUTS, 

TION) NECESSARY FOR THE BUYER TO [ I ]  DETER- 
MINE; NhETHER THE PRODUCT OFFERED MEETS THE 
REQUIREMENTS OF THE INQUIRY AND [2] 
ESTAULISH WHAT THE BUYER WOULD BE BINDING 
ITSELF TO PURCHASE . 'I 

ILLUSTKATIONS, DRAWINGS, OR OTHER INPORNA- 

Terex offered its model D800 tractor as an "equal" 
product for items 1 through 4 .  In its proposal, wnich 
consisted solely of a copy of the solicitation, Terex 
addressed the equality of its D800 tractor by typing 
notations adjacent to most of the specification require- 
ments. Although in some instances, Terex entered nothing 
on tne solicitation scheaule, in others it entered figures 
(representing such characteristics as dimensions, weiyhts, 
and fluid capacities), the legend "Not Applicable," or 
narrative notations. While some of the figures Terex 
entered equallea or exceeaed specification requirements, 
others aid not. The entry "Not Applicable" has been 
understooa to mean that Terex aid not propose to furnish 
that specific feature (an interpretation the protester 
does not dispute), ana most of Terex's narrative notations 
directly contlictea with the specification requirements 
beside which they were written. 

For example, adjacent to the specification 
requirement "Engine/Toryue divider, module 1SOlatea to 
main frame to reduce vehicle vibration and structure 
radiated noise," Terex entered the notation "hot Applica- 
ble." With regard to the transmission, in response to the 
solicitation's "minimum requirement" for a "Single staye 
torque converter with output torque divider," Terex 
insertea the comment "Output Torque Divider Not Applica- 
ble." Similarly, in section E of the specifications,which 
concerned tne "Track Roller Frame", section E7 provided 
that "Pivot bushings shall operate in oil reservoir." 
Terex stated after specification E7 "Sealed Grease Bush- 
ings." Terex's proposal indicated that the tractors which 
it otfered deviated from the solicitation's minimum 
requirements with regard to numerous other specifications 
as well. In all, Rockwell's evaluation of Terex's pro- 
posal indicates that Terex failea to meet the specifica- 
tions with regard to approximately 17 requirements. 

Terex contenas that its proposal should have been 
deemed technically acceptable on two grounas. First, 
Terex asserts that some'of tne specification require- 
ments, such as an isolated engine/torque divider, are 
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m e r e l y  p r o p r i e t a r y  d e s i g n  f e a t u r e s  of t h e  C a t e r p i l l a r  D8L 
t r ac to r  which have  no o p e r a t i o n a l  f u n c t i o n .  T e r e x  con- 
t e n d s  t h a t  i t s  t r a c t o r ,  a l t h o u g h  o f  a d i f f e r e n t  d e s i g n ,  
c o m p l i e s  w i t h  t h e  d e s i r e d  " f u n c t i o n s "  r e p r e s e n t e d  by t h e  
o t h e r  s p e c i f i c a t i o n s  w i t h  which i ts  t r ac to r  is a t  v a r i -  
a n c e .  F o r  example ,  a l t h o u g h  as s t a t e d  above ,  t h e  
s o l i c i t a t i o n  s p e c i f i c a t i o n s  r e q u i r e  i n  c o n n e c t i o n  w i t h  t h e  
t r ack  r o l l e r  f r ame  t h a t  t h e  p i v o t  b u s h i n g s  o p e r a t e  i n  a n  
o i l  r e s e r v o i r ,  T e r e x  asser t s  t h a t  i ts  t r a c t o r  p e r f o r m s  t h e  
same f u n c t i o n  w i t h  s e a l e d  g r e a s e  b u s h i n g s .  

T e c h n i c a l  r e q u i r e m e n t s  which are s t a t e d  i n  c lear  
and tinambiguous terms are presumed t o  be mater ia l  and 
e s s e n t i a l  t o  t h e  n e e d s  o f  t h e  government .  S q u i b b - V i t a t e k ,  
I n c . ,  B-205306, J u l y  27,  1982,  52-2 CPD 11 8 1  a t  4. When a 
b rand  name p r o d u c t  is d e s c r i b e d  i n  terms o f  precise d e s i g n  
or per fo rmance  c h a r a c t e r i s t i c s ,  t h e  e q u a l  p r o d u c t  must  
m e e t  t h e s e  r e q u i r e m e n t s  p r e c i s e l y .  Id .  W e  have  s p e c i f  i- 
c a l l y  d e n i e d  t h e  c o n t e n t i o n  t h a t  a b rand  name or e q u a l  
s o l i c i t a t i o n  d e s c r i b i n g  v a r i o u s  a s p e c t s  o f  a p a r t i c u l a r  
p r o d u c t ' s  d e s i g n  a s  r e q u i r e d  c h a r a c t e r i s t i c s  s h o u l d  be 
i n t e r p r e t e d  a s  e x p r e s s i n g  a pe r fo rmance  r e q u i r e m e n t  t h a t  
c a n  be s a t i s f i e d  by o t h e r  d e s i g n  a p p r o a c h e s  which p e r f o r m  

~ 

t h e  same f u n c t i o n .  MI1 Ltindia ,  €3-214715, J a n .  3 ,  1985 ,  
55-1 C P D  11 14, and C a s t l e / D i v i s i o n  o f  Sybron  Corp . ,  
B-219056, Aug. 7 ,  1985 ,  85-2 CPD 11 1 4 2 .  When a so l i c i t a -  
t i o n  sets f o r t h  p a r t i c u l a r  f e a t u r e s  o f  t h e  b rand  name 
i t e m s  t h e s e  f e a t u r e s  a r e  presumed t o  be ma te r i a l  and 
e s s e n t i a l  t o  t h e  g o v e r n m e n t ' s  n e e d s .  - see Wes te rn  
G r a p h t e c ,  IIIC., 8-216948; B-217353, Apr. 2 ,  1985,  85-1 
CPD 11 381. A c c o r d i n g l y ,  R o c k w e l l ' s  r e j e c t i o n  of T e r e x ' s  
p r o p o s a l  a s  u n a c c e p t a b l e  w a s  p r o p e r  b e c a u s e  t h e  p r o d u c t  
o f f e r e d  by T e r e x  d i d  n o t  conform t o  many o f  t h e  r e q u i r e d  
d e s i q n  and pe r fo rmance  c h a r a c t e r i s t i c s  s e t  f o r t h  i n  t h e  
R F P I s  s p e c i f i c a t i o n s .  - S e e  TEAM Corp., B-218584, J u n e  27, 
1985,  85-1 CPD 11 734. 

To t h e  e x t e n t  t h a t  T e r e x ' s  p ro t e s t  r e l a t e s  t o  i t s  
b e l i e f  t h a t  t h e  s o l i c i t a t i o n  is undu ly  r e s t r i c t i v e  b e c a u s e  
i t  u n n e c e s s a r i l y  s p e c i f i e s  f e a t u r e s  which a r e  p r o p r i e t a r y  
t o  C a t e r p i l l a r ,  t h e  p r o t e s t  is u n t i m e l y .  u n d e r  our  Bid 
P r o t e s t  R e g u l a t i o n s ,  p r o t e s t s  based  upon i m p r o p r i e t i e s  
a p p a r e n t  i n  a s o l i c i t a t i o n  must  be  f i l e d  b e f o r e  t h e  c los-  
i n g  d a t e  f o r  r e c e i p t  o f  i n i t i a l  p r o p o s a l s .  4 C.F.R. 
q 2 1 . 2 ( a ) ( l ) :  TEAM Corp., B-218584, S u p r a ,  85-1 CPD 11 734 
a t  3 .  
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The protester has also objected to the agency's 
determination that the tractor which it offered for items 
No. 1 and 2 was technically unacceptable because the bull- 
dozer blade which it offered with the Terex tractor did 
not meet the maximum tilt requirements set forth in the 
solicitation. We need not consider this issue because the 
D800 tractor offered by Terex failed to meet the required 
characteristics of the tractors specified in the brand 
name or equal solicitation. Where one reason for the 
rejection of a proposal is proper, as we have determined 
above, the protester's allegations regarding another such 
reason are academic. TEAM Corp., B-218584, supra, 85-1 
CPD 11 734 at 2. 

Similarly, we need not consider Terex's contention 
that Rockwell erroneously deemed acceptable the coal blade 
which Inland offered under item No. 4 because that blade 
allegedly does not meet the specification requirements as 
to dimensions and weight. In view of the deficiencies in 
Terex's proposal which would have precluded an award to 
it, it was not prejudiced by Rockwell's acceptance of the 
blade offered by Inland. 

The protester has also implied that Rockwell may have 
acted in bad faith in rejecting its proposal. Terex 
asserts that the rejection of its offer was unfair and 
arbitrary and that Rockwell's definition of "technically 
qualified" may be limited to a specific make and model 
supplied by a local dealer alleged by Terex to be favored 
by Rockwell. A showing of bad faith or bias requires 
undeniable or irrefutable proof that the procuring 
activity had a malicious and specific intent to injure 
the party alleging bad faith. Furthermore, we will not 
find a discretionary action to be biased or arbitrary if 
the record indicates a reasonable basis for such action. 
-+, See CMI Cor B-209938, Sept. 2, 1983, 83-2 CPD 11 292. 
Terex s are allegation of bad faith or arbitrary action 
by the procuring activity is, of course, insufficient to 
meet the heavy burden of proof imposed on a party who 
makes such allegations. 

Finally, Terex suggests that it may have been 
improperly denied the procurement in question because it 
is under the protection of Chapter 11 of the federal 
bankruptcy laws. This allegation is without merit. As 
set forth above, Terex's proposal was properly rejected on 
the basis that it was technically unacceptable. Further- 
more, the agency advises that due to the technical defi- 
ciencies in Terex's offer, Rockwell did not even consider 
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t h e  mat te r  o f  T e r e x ' s  r e s p o n s i b i l i t y  a n d  R o c k w e l l  a d v i s e s  
t h a t  i t  was n o t  aware of t h e  p r o t e s t e r ' s  C h a p t e r  11 s t a t u s  
u n t i l  T e r e x  m e n t i o n e d  i t  i n  i t s  protest .  

F i n a l l y ,  w e  n o t e  t h a t  i n  a s u p p l e m e n t a l  p r o t e s t  
l e t t e r  f i l e d  w i t h  o u r  O f f i c e  on J u n e  2 7 ,  1 9 8 5  T e r e x  con-  
t e n d s  t h a t  t h e  f a c t  t h a t  i t  w a s  f u r n i s h e d  a c o p y  o f  t h e  
s o l i c i t a t i o n  by  R o c k w e l l  shows  t h a t  t h e  t r a c t o r s  w h i c h  i t  
p r o p o s e d  t o  o f f e r  were " p r e q u a l i f  i ed"  a s  t e c h n i c a l l y  
a c c e p t a b l e .  T h i s  i s s u e  is u n t i m e l y  a n d  w i l l  n o t  b e  
c o n s i d e r e d  b y  t h i s  O f f i c e  s i n c e  i t  was p r e s e n t e d  t o  o u r  
O f f i c e  more t h a n  1 0  w o r k i n g  d a y s  a f t e r  J u n e  1 2 ,  1985-- the  
d a t e  on  w h i c h  T e r e x  s t a t e s  t h a t  i t  r e c e i v e d  w r i t t e n  n o t i c e  
of t h e  r e j e c t i o n  of i t s  proposal .  - See Waukesha E n g i n e  
D i v i s i o n  of Dresser I n d u s t r i e s ,  I n c . ,  B-215265, J u n e  2 4 ,  
1 9 8 5 ,  85-1 CPD qI 7 1 1  a n d  4 C.F.R. S 2 1 . 2 ( a ) ( 2 ) .  

A c c o r d i n g l y ,  t h e  protest  is d e n i e d  i n  p a r t  a n d  
d i s m i s s e d  i n  p a r t .  

Harr 
G e n e r a l  C o u n s e l  




